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Introduction

oday practical realization of the classical
T principle of the separation of powersin al

states (in the states of Central Asiaand the
Caucasus, two regions of key importance, in par-
ticular) has acquired special urgency as directly
related to global, national, and regional security.
Indeed, coordinated functioning of independent
and interacting branches of state power (legisla-
tive, executive, and judicial) is part of areasona-
bleand adequate foreign policy which stemsfrom
the country’ s national interests and to agreat ex-
tent helps the state deal with threats, risks, and
challenges.

The experience of state development and
the application of the separation of powers prin-
ciplein nine countries (Afghanistan, Armenia,
Azerbaijan, Georgia, Kazakhstan, Kyrgyzstan,
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Tajikistan, Turkmenistan, and Uzbekistan) has
already confronted the expert community with
aset of far from simple questions about therole
of thetraditional forms of governance; the way
the classical principles should be borrowed and
applied; and the impact of starting conditions
on what the governments, parliaments, and
courts of the newly independent states can do.
Not infrequently those undertaking the reforms
refer to the threats to national security to ex-
plain what has or has not been done; in some
countries reforms degenerated into a pure for-
mality, etc.

| have deliberately included Afghanistan,
the specific conditions of which set it apart from
the post-Soviet states, and will show how itisde-
veloping into aunique platform onwhich histori-
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cal and national elementsare being strengthened
to move the country toward democracy. All the
developed democraciesare closely following the
political reforms underway in Afghanistan and
are extending it ever larger amounts of human-
itarian aid.

It is expected that the discussion about the
future political system of Afghanistanthat will un-
fold at the May 2012 meeting in Chicago with
NATO alliesand partners convened “to shapethe
next phase of this transition” will be very inten-
sivel!

The recent history of the countries border-
ing on the region under review suggests that the
emergence, functioning, and development of the
“tripartite” system of the separation of powerscall
for closeattention. | havein mind the constitution-
al crisisin Russiain 1992-1993; the political cri-
ses of 2004, 2006, 2007, and 2008-2009 in
Ukraine, the 2009 April parliamentary elections
inMoldova, and the palitical crisisthat followed.?
Caused by confrontation among the branches of
power, some of them developed into clashes of
different dimensions (on 3-4 October, 1993, the
Supreme Soviet of the Russian Federation was
disbanded by force; on 7 April, 2009, there were
large-scaleriotsin Chicinau, etc.).

1 “Obama Says 10,000 U.S. Troops L eaving Afghan-
istan in 2011,” 22 June, 2011, available at [iipdigital.
usembassy.gov].

2 For more detail, see: C.R. Wise, T.L. Brown, “The
Separation of Powers in Ukraine,” Communist and Post-
Communist Sudies, No. 1, 1999; E.V. Mandryka, Realizat-
siya printsipa razdeleniya vlastey v Rossii i v Ukraine:
sravnitelno-pravovoe issledovanie, St. Petersburg, 2006;
W. Crowthera, “Second Decade, Second Chance? Parlia-
ment, Politics and Democratic Aspirations in Russia,
Ukraine and Moldova,” The Journal of Legislative Studies,
Vol. 17, Issue 2, 2011, etc.

Sofar, the separation of powersissuehasnot
attracted the attention of the academic and expert
communities and has not become asubject of clos-
er scrutiny. Thereis, however, asmall number of
worksdealing withindividual countries,® aswell
as contributionsto the Central Asia and the Cau-
casusjournal.*

Thisarticleisan attempt towidenthecircle
and number of studiesusing thetraditional “ state-
problems-prospects’ formula and go beyond the
scope of poalitical scientific and legal analysisto
concentrate on the

(1) specific,
(2) comparative, and

(3) conflict-prone aspectsof the phenome-
non.

% See: R. Grote, “Separation of Powers in the New
Afghan Constitution,” Max-Planck-Institut fir ausléndisches
offentliches Recht und Vdlkerrecht, available at [www.
zaoerv.de]; K.A. Nurpeisov, Stanovlenie natsionalnoy mod-
eli razdeleniya vliastey v Respublike Kazakhstan: politolog-
icheskiy analiz, Almaty, 2003; D.J. Jangiryan, Razdelenie
vlastey v Respublike Armenia: konstitutsionnaya model i
praktika, Moscow, 2004; G.A. Shmavonyan, Kosntitutsion-
noe pravosudie v Armenii v sisteme razdeleniya viastey, Mos-
cow, 2000; A.A. Karaev, “Konstitutsionny sovet Respubliki
Kazakhstan v sisteme razdeleniya vlasti,” Rossiyskiy yurid-
icheskiy zhurnal, No. 6, 2008; B.A. Mukhamejanov, “Institut
prezidenstvai mekhanizm razdeleniya vlastey: sootnoshenie
v edinstve gosudarstvennoy vlasti,” Srednerusskiy vestnik ob-
shchestvennykh nauk, No. 2, 2007, etc.

4 See: F. Arifoglu, Sh. Abbasov, “The Azerbaijani
Parliament—Hostage to the Executive. The First Milli Me-
jlis: A Five-Year History (a Review),” Central Asia and the
Caucasus, No. 6, 2000; N. Saparov, “‘The Turkmen Mod-
el of Democracy’: Specific Features,” Central Asia and the
Caucasus, No. 2, 2000; A. Tukvadze, G. Jaoshvili, R. Tuk-
vadze, “ Transformation of the Political System in Georgia
Today,” Central Asia and the Caucasus, No. 2 (38), 2006;
B. Chedia, “Constitutional Reform in Georgia as a Result of
its Political Instability,” Central Asia and the Caucasus,
Vol. 12, Issue 2, 2011.

The Common and the Specific
in the Functioning of the “Triad of Power”

The separation of powers principle was outlined, in one way or another, in al of the Constitu-
tions of the Soviet Union (1924, 1936, and 1977) and the Constitutions of Afghanistan (1923, 1964,
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1976, 1987, and 1990), which means that on the eve of the Soviet Union’s disintegration al of the
Central Asian and Caucasian countries and Afghanistan had a political-legal foundation of sorts as
an instrument of further transformation of the “ tripartite” system.

During perestroikathe Soviet el ection system wasimproved and in December 1988 correspond-
ing amendmentswere made to the Constitution of the U.S.S.R.; the Congress of the People' s Deputies
of the U.S.S.R. acquired more powers, alaw that was passed in December 1989 strengthened consti-
tutional review; amultiparty system was introduced; the institution of presidency was established in
March 1990; in December 1990 the spheres of activity of thelegislative, executive, and judicial pow-
er branches were separated, etc. This meansthat the newly acquired independence created “new con-
ditions for the democratic separation of powers.”®

In the early 1990s, executive power (omnipotent under Soviet power) acquired a new content.
What looked like afairly banal change of nhame from Council of Ministers to Cabinet of Ministers
meant that the socialist system wasgradually turning into acapitalist system with collective executive
structures operating within the laws passed by the legislature.

The post-Soviet cabinets of ministers had to work hard to cleanse the economy from the ideo-
logical debristhat clogged it, soberly assessthe natural economic, mineral, and human capabilities of
their countries, remove the totalitarian administrative systems together with the planning and distri-
bution functionsand price-formation structures of all sorts, etc. The governments had to operate amid
the never ending administrative reform.

Thenational parliaments, which replaced the Supreme Soviets of the previous period inthefirst
half of the 1990s, had a fundamentally new role to play. Why did this happen? One of the leaders of
the newly independent states answered this question by saying that the new model of state order of his
newly independent state “contained from the very beginning the deeply rooted and insurmountable
contradi ction between the new, presidential form of government and the old system of the Sovietsthat
infected the new state with its faults and shortcomings.”®

This explains why in 1993 the deputies of the Soviets of all levels (from the local structures of
popular representation to the Supreme Soviet of the 12th Convocation) in Kazakhstan began resign-
ing; thisself-liquidation took lessthan amonth and ahalf. It was decided that until new representative
structures were elected, all power should be transferred to the president.

Similar processesin other republicstook adifferent course. In 1995-2005, in Kyrgyzstan, for
example, the two-chamber parliament failed to fulfill its mission while the results of the elections
to the Jogorku Kenesh of 13 March, 2005 were grossly falsified; in 1992-1994, the Supreme Soviet
of Tajikistan dominated on the domestic political scene; the State Council functioned in Georgia
(whereit replaced the Supreme Soviet) until 1995, and on 22 November, 2003, rioters captured the
building of the Georgian parliament (the first act of the Rose Revolution); in 2003-2008, in Turk-
menistan, the role of Mejlis was limited in favor of the Halk Maslahaty; in Afghanistan in 2006
Pakistani leaders were invited to take part in the Loyajirga, and in 2009-2010, liberal members of
the Taliban likewise enjoyed thisright; on 27 October, 1999, there was aterrorist act in the Arme-
nian parliament, etc.

The above shows that the road toward true parliamentarianism was a thorny one.

It should be said that the Milli Mgjlis of Azerbaijan, Majlisi Oli of Tgjikistan, Mgjlis of
Turkmenistan, Oliy Majlisof Uzbekistan, and the Majlisi milli (the National Assembly) of Afghan-
istan relied, to amuch greater extent than the parliaments of other states with a predominant Mus-

51.A. Karimov, “Put sozidaniya—osnova skoreyshego protsvetaniya Rodiny,” Speech at the fourth session of the Oliy
Majlis of the Republic of Uzbekistan, 21 December, 1995, available at [ www.press-service.uz).

5 N. Nazarbaev, “Konstitutsiya—osnova stabilnosti i protsvetaniya Kazakhstana,” 30 August, 2000, available at
[www.akorda.kz].
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lim population, on the historical principlesand traditions of the Islamic political system based ona
permanent professional parliament functioning in parallel with the generally elected consultative
assembly.

The Jogorku Kenesh of Kyrgyzstan tried to rely on the country’ s previous parliamentary expe-
rience; the Parliament of the Republic of Kazakhstan, the Parliament of Georgia, and the National
Assembly of Armeniatried to rely on the experience of the devel oped, European in particular, coun-
tries.

What role does the institution of presidency play in the separation of powersin the two regions
or, to put it differently, what is the place of the head of statein the “tripartite” system?

Theinstitution of presidency was introduced in Central Asiain 1990: in Uzbekistan in March;
in Kazakhstan in April; in Turkmenistan and Kyrgyzstan in October; and in Tgjikistan in November.
The process in the Caucasus began in 1991: in Georgiain April; in Azerbaijan in August, and in Ar-
meniain October. The specific dates were determined by the then leaders of the Soviet republicswho
wanted to be independent.

According to the Constitutions of Afghanistan (1382 [2003]) and Kyrgyzstan (2010), the pres-
ident isthe head of state with no functions beyond this definition. One of the experts hasrightly point-
ed out that in Afghanistan this provision rests on the desire to create a “strong presidential system”
and invest the head of state with “ comprehensive responsibility for the smooth functioning of the state
asawhole.””

In Kyrgyzstan, those who wrote the new constitution obviously wanted to overcome the nega-
tive political heritage and set up a parliamentary democracy. According to the V enice Commission—
European Commission for Democracy through Law, the 2010 constitutional reform in Kyrgyzstan
moved the country closer to amuch stronger system of separation of powers; it removed the president
from the traditional “tripartite” system.?

The congtitutional reform of 2010in Georgiachanged, inthe most radical way, thetripartite system
and the functioning of the institutions of presidency and head of state. According to the latest Geor-
gian constitutional innovations, the president cannot annul or suspend any legal act passed by the
executive structures or initiate ameeting or asession of the parliament, etc.® ThereisaPublic Service
Council in Georgiawhich functions as a consultative structure under the president to draft decisions
in the public service sphere. It consists of representatives of the legislative, executive, and judicial
power branches and local administrations (3 from each of them). State development in Georgia has
other specifics.

On the other hand, in Tajikistan, Turkmenistan, and especially Azerbaijan (under its Constitu-
tion executive power belongsto the president, while the “ Cabinet of Ministers of the Azerbaijan Re-
publicisthe highest body of executive power of the President of the Azerbaijan Republic” [Art 114.117)
the constitutions make the president part of executive power; thereis another specific featurein Az-
erbaijan’s Constitution: “The President of the Azerbaijan Republic is the guarantor of independence
of judicial power” (Art 8.1V).

The paradox of our dayswhich saysthat in Asia*“the smaller the country, the higher the central -
ization of power init” is explained by the fact that there is a desire to allow the state as the “main
reformer” to address and resolve the problems of the transition economy.

Under the constitutions of Uzbekistan and Armeniaalone, the president isresponsiblefor coor-
dination and interaction among the three branches of state power.

”R. Grote, op. cit.

8 “Zaklyuchenie po proektu Konstitutsii KR (redaktsia, opublikovannaya 21 maya 2010 g.). Prinyato Venetsianskoy
komissiey na ee 83-m plenarnom zasedanii (Venetsia, 4 June, 2010),” available at [www.venice.coe.int].

9 For more detail, see: B. Chedia, op. cit.
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The 2011 constitutional reform in Uzbekistan invested the prime minister with the power to give
the president suggestions for candidates for the post of hokims—governors of the vilayats; the chair-
man of the Senate (the upper chamber) of the Oliy Mgjlis was invested with the responsibility to act
asthe head of state (if the president isincapacitated), etc.

The Constitution of Kazakhstan defines the president as “the head of state, its highest official”
(Art 40.1), astatus which allows the president to remain above all disagreements. Those who drafted
the constitution were convinced that in a polyethnic, multi-confessional, and highly differentiated
society, the president should be “the symbol and guarantor of the unity of the people and the state
power” (Art 40.2) seen as an effective instrument for ensuring “responsibility of the institutions of
power to the people” (Art. 40).

Natural Collisons
in Implementing the Classical Model of
the “Tripartite System”

The evolution of the institution of the head of local state administration structures is another
specific feature of thevertical of power. During perestroika, theterritorial C.P.S.U. structureslost their
monopoly on power, part of which wastransferred to thelocal representative structures (mainly head-
ed by party functionaries). Such specific institutions as akims (heads of state territorial administra-
tions) in Kyrgyzstan and Kazakhstan where they head territorial administrations which represent the
president and the government, hyakims and raises in Turkmenistan and Tgjikistan (in both republics
they head theterritorial executive structures and represent the president), hokimsin Uzbekistan (offi-
cial representatives of the president who head the legislative and executive power branches), gamge-
beli in Georgia,®* bags¢r in Azerbaijan, vali in Afghanistan, and marzpet in Armenia (appointed and
removed by the government; the mayor of Erevan being the only exception) reflected the specifics of
each country, but, as time has shown, were not equally effective.

The specifics of cooperation between the head of thelocal state power branch and thelocal rep-
resentative power structures explained why they functioned differently in different countries. In Ka-
zakhstan, corresponding legislation was revised several times (including during the constitutional
reforms of 1998 and 2007); according to the decision of the Constitutional Council of 2000, the akims
have much broader powersthan the maslihats (the local representative structures), particularly in the
budget sphere.

It seemsthat some of the innovations introduced in many CIS states merely reflected the trend
toward a stronger vertical of power started in Russia by Putin during his presidency.

The specifics of the functioning of local self-administration structuresand their interaction with
the state administration structures, which differed from country to country, explain the differencesin
efficiency of theformer in different countries. Uzbekistan’ s experience can be described as most per-
tinent. After liberating themselves from Soviet domination, the people revived the centuries-old ma-
halla (meeting of local people) institution. During the transition period (1991-2000), it assumed so-
cial security functions; today it has accumulated about 30 functions of the local self-administration
structures.

10 Seer Zakon Respubliki Uzbekistan O vnesenii izmeneniy i dopolneniy v otdelnye statyi Konstitutsii Respubliki
Uzbekistan (Arts 78, 80, 93, 96, 98), available at [www.lex.uz].

1 For more detail, see: P. Bolashvili, “Osobennosti reformirovania systemy upravlenia v Gruzii,” available at
[emsu.ru].
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During the 2011 elections, about 10 thousand aksakals (heads of meetings of the local people)
and over 98 thousand of their advisors were elected (in November-December 2008, 9,881 aksakals
and over 85 thousand advisors were el ected).

The Afghan experience deserves special attention in the context of adiscussion of theroles of the
local state administration and self-administration structures and strengthening the vertical and horizon-
tal separation of powers. In Afghanistan, the governors have relative freedom to maneuver, they main-
tain close contacts with the elders and ulema, local cells of the political parties, human rights organiza-
tions, the media (in the form of weekly press conferences), and other civil institutions; they are making
efforts to draw women into administrative work, are paying attention to computerization, etc. Thiscan
be described as a highly positive experience. On the other hand, they are not bothered about the confes-
sional and ethnic balance in the administrative structures, many of them prefer to see their relativesin
responsible posts, which is easy to arrange in the absence of a clear staff structure; there are no strictly
outlined budgetsfor thelower administrative structures; governors and their deputies often do not act as
oneteam; the Taliban is still fairly influential; thereis corruption and many other shortcomings.'2

To exclude any revival of authoritarianism and totalitarianism and to consolidate their “tripar-
tite systems,” the Central Asian and Caucasian countries should develop democratic standards and
procedures. One of the local |eaders described authoritarianism as a“road to nowhere” and totalitar-
ianism as a“ supranational phenomenon”?? to be defeated by concerted efforts.

The president of Uzbekistan believes that “poorly educated and ignorant people” support au-
thoritarian and totalitarian trends and that these faults should be remedied during the transition peri-
od. There trends should be counteracted by “strong mass public structures’ represented by the insti-
tutions of civil society, “higher political awareness of the nation during elections,” etc. Thisisadual
phenomenon: authoritarianism and totalitarianism might be revived in the absence of a separation of
powers; the Uzbek president pointed out that chauvinism isone of theinstrumentswhich could revive
both negative phenomena.'*

Liberalization asaform and post-transition devel opment stage of the“tripartite system” deserves
specia mention. In Armenia, for example, liberalization is understood as overcoming the negative
features of Gorbachev’ s perestroika and freedom of movement. In Georgia and Kyrgyzstan, liberali-
zationisassociated with financial and economic reforms; in Azerbaijan and Tajikistan, with econom-
ic modernization. In Kazakhstan, liberalization has been placed in the wider context of the political,
economic, juridical, media, and even religious spheres.®

2 See: S. Lister, Caught in Confusion: Local Governance in Afghanistan, Afghanistan Research and Evaluation Unit,
Kabul, 2005; Local Governance and Development, UNDP, Kabul, 2009; Final Report: Local Governance and Communi-
ty Development Program Evaluation, USAID, Kabul, 2009; Executive Summary: Sub-national Governance Policy, Inde-
pendent Directorate of Local Government, Kabul, 2010; S. Miakhel, N. Coburn, Many Shuras Do Not a Government Make:
International Community Engagement with Local Councils in Afghanistan, United States Institute for Peace, Washington,
2010; M. Lefevre, Local Defence in Afghanistan: A Review of Government Backed Initiatives, Afghanistan Analysts Net-
work, Kabul, 2010; D. Saltmarshe, A. Medhi, Local Governance in Afghanistan. A View from the Ground, Afghanistan
Research and Evaluation Unit, Kabul, 2011.

13 N.A. Nazarbaev, “O polozhenii v strane i osnovnykh napravleniyakh vnutrenney i vneshney politiki: demokrati-
zatsiya obshchestva, ekonomicheskaya i politicheskaya reforma v novom stoletii. Poslanie narodu Kazakhstana,” Septem-
ber 1998, available at [www.alorda.kz].

“ Seer I.A. Karimov, “Gotov sporit s lyubym opponentom,” Otvety na voprosy gazety Trud, available at [www.press-
service.uz]; idem, “Vazhneyshie zadachi uglubleniya demokraticheskikh reform na sovremennom etape. Vystuplenie na V1 ses-
si Oliy Majlisa Respubliki Uzbekistan pervogo sozyva,” 29 August, 1996 [www.press-service.uz]; idem, “Uzbekistan na poroge
XX veka: ugrozy bezopasnosti, udoviyai garantii progressa,” 1997, available at [www.press-service.uz]; idem, “Po puti demokrat-
icheskogo razvitiya,” Interview to the media in connection with the National Referendum, 27 January, 2002, available at
[wwwy.press-service.uz]; idem, “ Protsessy preobrazovaniy i obnovleniyaneobratimy. Doklad na V111 sessii Oliy Majlisa Respubliki
Uzbekistan vtorogo sozyva,” 4 April, 2002, available at [www.press-service.uz].

15 See: N.A. Nazarbaev, “Istoricheskaya pamyat, natsionalnoe soglasie i demokraticheskie reformy—grazhdanskiy
vybor naroda Kazakhstana. Doklad na chetvertoy sessii Assamblei narodov Kazakhstana,” 6 June, 1997, available at
[www.akorda.kz].
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In Uzbekistan, in December 1995, thefirst callstoliberalize public life were heard?®; |ater the
media and state-building were also included.'” In 2000, the country received integrated Programs
of Liberalization and Intensification of Reformsin the Political, Economic, and Spiritual Spheres
and Ensuring the Country’s Security. On the whole, liberalization in Uzbekistan affected state-
building and the creation of a civil society and helped to “consolidate the separation of powers
principle.” 8

Current experience shows that the stronger controlling functions of the legislative and repre-
sentative power structures, in other words, control by the parliament and the deputies, can play an
important rolein strengthening the “tripartite system.” The approachesto this are different in differ-
ent countries.

Under the Constitution of Turkmenistan, the Mejlis “enacts laws, makes amendments and
additions to the Constitution and laws, and monitors their performance and their interpretation”
(Art 63.1).

Under the Constitution of Tajikistan, theMajlisi milli and the Majlis namoyandagon are respon-
siblefor holding parliamentary hearings; the latter is vested with the power to control the implemen-
tation of the budget (Art 60).

The political system of Georgiais shaped by the country’ sleaders according to the formula: “a
strong President and a strong Parliament that will staff and control the Government.” The Constitu-
tion of Georgia states that “the Constitution must regul ate rel ations with the government, parliament
and, what is most important, with society, the demands of which take priority.”1°

Independent courts are indispensable for developing the power triad. Armenia’s experienceis
very interesting. According to the Armenian president, to beindependent the judges and courts should
acquire “financial independence, be independent of the people in power and bureaucrats but, at the
sametime, should not beindependent of thelaw.” “The 2008 palitical crisisrevealed the vulnerabil -
ities of our legal framework and practice, lending additional impetusto our efforts. Asaresult, legis-
|ation underwent serious revisions. Fundamental reform of the police system is currently underway.
The 2012-2014 Judicial Reform Plan is now being elaborated with the aim of safeguarding judicial
independence. Important changes have been made to the Criminal Code articles regarding mass dis-
order and seizing power by force. Thelegislation wasrevised in order to guarantee the exercise of the
right to freedom of assembly,” etc.

The structures designed to select judges can be described as one of theimportant instruments of
thejudicial system’sindependence. In Armenia, for example, this mission belongs to the Council of
Law which submits|lists of candidates for judges and proposed promotion of judges to the president.

Thereisasimilar structure in Kyrgyzstan. In Uzbekistan, this function belongs to the Supreme
Qualifying Commission under the President of the Republic of Uzbekistan, which selectsthe best judges
and recommends them.

The term in office of the head of state is extremely important for the emergence, functioning,
and development of the tripartite system. It bears recalling that when amending the Constitution and

16 See: |.A. Karimov, “Put sozidaniya—osnova skoreyshego protsvetanya Rodiny.”

7 Seer |.A. Karimov, “Uzbekistan na poroge XXI| veka.”

8 .A. Karimov, “Uzbekistan, ustremlenny v XXI vek. Doklad na chetyrnadtsatoy sessii Olij Majlisa Respubliki
Uzbekistan pervogo sozyva,” 14 April, 1999, available at [www.press-service.uz].

19 “The Meeting of the President of Georgia with the Majority Members of Georgia' s Supreme Legislative Body in
Anaklia,” available at [www.president.gov.ge].

2 S, Sargsyan, “Pozdravlenie prezidenta na prieme v chest 10-letiya Kassatsionnogo suda,” 10 July, 2008, available
at [www.president.am].

2L S, Sargsyan, “Rech na Parlamentskoy Assamblee Soveta Evropy,” 22 June, 2011, available at [http://commonspace.
eu/eng/speeches/6/id260].
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conducting pre-term presidential elections, the official circles of Kazakhstan (the first to address and
resolve the problem) were guided by the desire to avoid the negative impact of the Russian default of
17 August, 1998 on the republic’s economic and political stability.

In Uzbekistan these processes took a slightly different course: the transition period had to be
lived through, the country’ stwo-chamber parliament launched, the Cabinet of Ministersendowed with
more powers, and the results of the reformsin the legal sphere assessed. This meant that the optimal
term of presidency should be established in full conformity with the president’ srole as head of state
rather than of the executive power branch.?

| want to conclude my overview of the problemsrelated to thetriad of powerswith the observa-
tionthat because of its"“ deficit of law” Afghanistan could not escape certain collisions. President Karzai
pointed out that there was a“ unitary presidential system;” he had to admit that the country’ sleaders
areengaged in “intensive examination of themunicipal, district, and provincial level governance.” At
the sametime, Hamid Karzai and hisassociates have rejected the “fal se choice between centralization
and decentralization” and are seeking the best possible correlation between the vertical of power and
civil self-administration.

The president of Afghanistan pointed out that there are problemsin the “alignment between the
levels and functions of government and the delivery of servicesto citizens’ and that his government
isconvinced that “ accountability isimperativein thisregard through checks and balances throughout
the three branches of power.”%

The Future of Democratic Reforms
In the Context of
the Separation of Powers

Today, the parliaments of the nine countries have to address different tasks (where content and
scope are concerned). In accordance with the Conception of Further Intensification of Democratic
Reformsand the Creation of aCivil Society inthe Country formulated by the president of Uzbekistan
in November 2011, the Oliy Majlis will address six issues: the democratization of state power and
governance; the transformation of the legal system; the conducting of reformsin the sphere of infor-
mation to ensure freedom of speech, information, and choice; improvement of the election laws; the
creation and devel opment of the institutions of civil society; and the promotion of democratic market
reforms and liberalization of the economy.

President of Kazakhstan Nazarbaev has pointed out that the present parliament of the Republic
of Kazakhstan must address four sets of law-making tasks intended to stimulate innovations (in the
priority spheres, in particular); to further social modernization; to create awider legal basefor reform
of the law-enforcement structures and the judicial system; and to develop the national media and
NGOs.?* Even though both chambers of the parliament of Kazakhstan are fairly efficient, the parlia-
mentary opposition creates certain problemswhilethelegislatureisnot always satisfied with what the
government is doing, etc.

22 See: “Osnovnye napravleniya zakonodatelnoy raboty po itogam referenduma Respubliki Uzbekistan ot 27 yanvarya
2002 goda. Utverzhdeny Postanovleniem Oliy Majlisa Respubliki Uzbekistan ot 4 aprelya 2002 goda,” available at
[www.lex.uz].

Z H. Karzai, Statement at the 47th Munich Security Conference, 6 February, 2011, available at [president.gov.af].

2 Seet N.A. Nazarbaev, “Vystuplenie na otkrytii 5-y sessii Parlamenta chetvertogo sozyva,” 1 September, 2011,
available at [www.akorda.kz].
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The Magjlisi Oli of Tajikistan isimproving the mechanisms for applying laws and drawing the
expert community into legislative projects.®

TheMéglisof Turkmenistanisengaged inimproving the quality of lawsand increasing the number
of draft laws (in 2009-2010, it discussed 300 drafts, adopted 66 laws, and passed 94 decisions,?® which
isconsidered insufficient); the deputiesintended to improvethelegal environment of the market econ-
omy and mobilize society to pool efforts to promote the changes underway in the republic. In short,
the country is moving toward the presidential election scheduled for 12 February, 2012.

The Milli Majlis of Azerbaijan is expected to improve the political system, ensure pluralism of
opinions, and promote free competition of ideas and opinions in the media.?’

The National Assembly of Armeniais amending some of the regulatory legal acts related to
conscription and military service, etc.

The Parliament of Georgiaisworking on constitutional reform (greater powers for the par-
liament and the government), while the country is moving toward the parliamentary elections of
2012. Today, the Georgian deputies are working on regulatory legal actsto make the country more
attractive for investments and protect state control of sensitive facilities, the rights of national
minorities, etc.

John Dalberg-Acton said at one time that “power corrupts, and absolute power corrupts abso-
lutely.” Thisformularemains highly topical, which explainswhy all constitutional governmentstake
into account and establish the check-and-balances system as practical realization of the separation of
powers principle. Different countries realize the principlein different ways.

The constitutional reforms carried out in Uzbekistan in the last ten years can serve as an exam-
ple: thetwo-chamber parliament (established in 2002) balanced out state and regional interests; in 2006,
theOliy Majlisand thelocal Kengashesof people’ sdeputiesacquired new powers; the executive branch
of power became more independent, while the functions and powers of the president were somewhat
trimmed, etc.?®

It should be said that the rol e of the two-chamber parliament (it existsin Kazakhstan, Uzbekistan,
Tajikistan, and Afghanistan) is not limited to its regulatory functions. The fact that political parties,
self-administration structures, and public movements are involved in parliamentary elections (to the
lower chambersin particular) means that the interests of the broad masses are taken into account to
the maximum degree.

It seemsthat the Kyrgyz experience of restoring the one-chamber parliament is an exception to
therule. Thiswasdoneto limit the powers of the president and ensure more democrati ¢ decision-making
in line with the recent experience and traditions. There are other opinions as well.

Itisnot easy to put the checks-and-bal ances system into practice becauseit incorporates not only
the power branches and political parties, but also other public and civil institutionsinto the decision-
making (the mediaand NGOsin particular). We should alwaysbear in mind that thetripartite division
of government functionsis asocial contract of sorts. For example, it is commonly asserted that the

% See E. Rakhmon, “Vystuplenie na vstreche s predstavitelyami intelligentsii strany,” 19 March, 2011, available at
[www.president.tj]; idem, “Vystuplenie na zasedanii po sluchayu 15-letiya Obshchestvennogo Soveta Respubliki
Tadzhikistan,” 29 April, 2011, available at [www.president.tj].

% See: “Prezident Turkmenistana podverg kritike deyatelnost parlamenta,” 20 January, 2011, available at [www.
regnum.ru].

27 See: |. Aliev, “Rech na pervom zasedanii Milli Majlisa AR,” 29 November, 2010, available at [www.president.az].

% Seer |.A. Karimov, “lzbranny nami put—eto put demokraticheskogo razvitiyai sotrudnichestva s progressivnym
mirom. Doklad na XI sessii Oliy Majlisa RUz 24 aprelya 2003 goda,” available at [www.press-service.uz]; idem,
“Obespechenie interesov cheloveka, sovershenstvovanie sistemy sotsialnoy zashchity—nasha prioritetnaya zadacha. Dok-
lad na torzhestvennom zasedanii, posvyashchennom 14-letiyu Konstitutsii RUz,” 7 December, 2006, available at
[www.press-service.uz).
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Law on Palitical Parties and the Law on the Press (adopted in 2002 and 2003) contributed to the sep-
aration of powersin Afghanistan.?®

The world community has learned from experience that the checks-and-balances system can
become highly effective when not only the leader but all the people are free to speak for themselves
and initiate important constitutional amendments. Thiswill happen sometime in the future when the
countries havelaid the foundationsfor astrong, open, and fair civil society. So far, Afghan law “does
not provide for such an individual complaint procedure,” however this can be done through the Inde-
pendent Human Rights Commission.®

The “fifth power” in the region (religious organizations, the relatively independent economic
structures, informal diasporas, public opinion, experts, the blogger communities, and even the shad-
ow sector, organized crime, and the mafia), as well as the “fourth power” (the media), are all equal
members of the separation of powers system.

Today, the expert community isinterested in the structuresbordering onthe* fourth” and* fifth”
powers, viz. the social networkswhich have already revealed their potential in Moldova, Belarus, and
North Africa. This meansthat the tripartite system will be tested for durability once more.

“Control of the social networks in the Internet is atask to be addressed in the future: all states
should act together to stand opposed to thisevil.”3! This dictum belongsto the Prosecutor General of
Kazakhstan; the leaders of some countries are concerned with the possible use of the Internet for de-
structive purposes.®

Recently, the“ permanent representatives of China, Russia, Tajikistan, and Uzbekistan to the Unit-
ed Nationsjointly sent aletter to U.N. Secretary-General Ban Ki-moon asking himto circul ate the Inter-
national Code of Conduct for Information Security asaformal U.N. document of the 66th session of the
General Assembly”* to prevent information technology being used for acts of hostility or aggression,
for creating threats to internationa peace and security, and for proliferating information weapons and
technologies.

There are many other issues directly related to the future of the tripartite system. Hereis one of
them: “Where doesthe public prosecutor’ soffice belong in theregion: doesit functioninsidethetriad
or outsideit?’ (In Hungary, for example, there are four independent power branches—three of them
common to all other countries, while the fourth is the public prosecutor’s office.)

The public prosecutor’ soffice (at | east throughout the post-Soviet expanse) isrel atively freefrom
executive power; it hasits own checks-and-bal ances system when dealing with the other branches of
power. It operates at the same level asthe legislative, executive, and judicial powers and hasits own
sphere of competence and exclusive powers, which makesit an independent element of the system.*
At the sametime, thefar from clear legal status of public prosecution at the constitutional level isstill
being discussed in the academic circles.

2 See: R. Grote, op. cit.

% See: Ibidem.

31 “Genprokuror Rossii khochet kontrolirovat sotsialnye seti,” 14 September, 2011 [bbc.co.uk]; “ Prokurory vystupayut
za kontrol nad sotsialnymi setyami,” 15 September, 2011, Kazakhstan Today Information Agency, available at [www.kt.kz]
(see also: B. Temirbolat, “The Political Internet in Kazakhstan: Trends, Problems, and Prospects,” Central Asia and the
Caucasus, Vol. 12, Issue 1, 2011).

%2 Public prosecutor Askhat Daulbaev reminded that in Kazakhstan “public prosecution takes rigid measures’ and that
“dozens of sites’ (LiveJournal among them) had been closed.

3 Seer “China, Russia, Tajikistan, Uzbekistan Jointly Submit Int’'| Code of Conduct for Information Security to U.N.,”
available at [http://business.highbeam.com/62876/arti cle-1P2-29622780/china-russia-tajikistan-uzbeki stan-joi ntly-submit-
intl].

34 See: V.Y u. Shevchenko, “Mesto prokuratury v sisteme razdeleniya vlastey,” “ Chernye dyry” v rossiiskom zakon-
odatelstve, No. 1, 2008.
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Thejudicial systemshould be removed fromexecutive control during thetransition periodif we
want an effective separation of powers system. Thelegislative and judicial branches should beinvest-
ed with corresponding power s to keep the executive branch under control.

In Afghanistan, the position of the head of stateisrelatively stronginrelationtojudicial power,
“the appointment and dismissal of judgesin lower courts does not require the parliament’ sapproval.”
“The President isin aposition to exert considerableinfluence over thereview practice of the Supreme
Court with regard to the constitutionality of laws, legislative decrees, and international treaties, i.e.
those matterswhich are politically most sensitive,” whilethe“ Court cannot exercise these powers on
itsown initiative.”®

In Uzbekistan, on the other hand, in full accordance with the new version of the Law on Courts
adopted in December 2000 (the previous version is dated September 1993) and the amendments and
addenda to criminal and procedura legislation, the Ministry of Justice lost its right to recommend
candidates for judges, to suspend or terminate pre-term the powers of the judges, and to institute dis-
ciplinary proceedings against them. In 2007, the courts acquired the right to sanction detention; the
amendments introduced in 2010 improved interaction among courts, prosecutors, investigators, pre-
trial investigation structures, and competent structures of other states, etc.

Today, the countries of Central Asiaand the Caucasusrely on foreign experience and standards
to promote state-building at home. President Nazarbaev offered the following comment on Mon-
tesquieu’ doctrine of the separation of powers: “It isnot of an absolute but rather of a suggestive na-
ture.”% To improve the tripartite system, however, it is necessary to study and apply the experience
accumulated by the democratic countries and the most devel oped states.

The Central Asian and Caucasian countries should concentrate on developing the “lower sto-
ries’ of their representative structures and on gradually shifting the triad to the municipal level (Ger-
many has progressed further than the other developed states in this respect).

Itisabsolutely necessary to strictly delineate the functions unrelated to any of the main branch-
es—public prosecution, central banks, central €l ection commissions, auditing chambers, ombudsmen,
presidential administrations, national security councils, etc.). American experience can and should be
borrowed.

There are several other pertinent issues.

Conclusion

In al the countries discussed above foreign policy is the prerogative of the heads of state and
government. However, today behavior on the international arena depends not so much on coordina-
tion and interaction among the power branches as on the relations among those who coordinate for-
eign policy with the business community and national and international NGOs, etc.

It seems that in the near future the Central Asian and Caucasian countries should move away
from arithmetic to algebra; to beimplemented the separation of powers principle demands that polit-
ical-legal issues of ahigher order should be successfully resolved.

It is highly important to avoid the extremes that can be described as “ divided power,” which
leads to an open confrontation among the branches of power, conflicts among the people in power,
and mounting opposition between the people and the government. Even the most detailed models of

3 The Constitution of Afghanistan. Year 1382, available at [www.afghan-web.com].
% N. Nazarbaev, “Konstitutsiya—osnova stabilnosti i protsvetaniya Kazakhstana,” 30 August, 2000.
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thetripartite systemwill never work in asociety that hasnot yet compl etely accepted democratic val ues,
that is, remains at afairly low level of legal awareness.

This makes democratic changes absolutely indispensable, and, as we see it, they should occur
first and foremost in public conscience.
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